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Introduction and Overview
If you wanted to convince the public that international trade agreements are a way to let
multinational companies get rich at the expense of ordinary people, this is what you would
do: give foreign firms a special right to apply to a secretive tribunal of highly paid corporate
lawyers for compensation whenever a government passes a law to, say, discourage smoking,
protect the environment or prevent a nuclear catastrophe. Yet that is precisely what
thousands of trade and investment treaties over the past half century have done, through a
process known as “investor-state dispute settlement”, or ISDS.
--Economist (October 11, 2014)1
This paper focuses on the main venue for investor-state dispute settlement: the World Bank
Group’s International Centre for Settlement of Investment Disputes (ICSID). The paper’s analysis
establishes significant ICSID bias in favor of corporations and commercial interests.
At its core, the paper is a case study of what transpired after the government of El Salvador did not
approve a mining concession for a Canadian mining company and subsequently implemented an
environmentally-inspired moratorium on metals mining. The case study was chosen in part because
it is unusual for a poorer-country government to prioritize the environmental costs of mining over
potentially significant foreign-exchange earnings from gold deposits. The paper presents the
Salvadoran case study by moving from the local level to the national level in El Salvador, and then
proceeds to the global level to follow the investor-state suit filed by Pac Rim Cayman against the
Salvadoran government at the World Bank Group’s International Centre for Settlement of
Investment Disputes.
The paper bookends the Salvadoran case-study with a broader look at ICSID. The author begins
with a brief history of ICSID, from its controversial birth fifty years ago to its controversial present
moment. Following the Salvadoran case, the author returns to reflections on ICSID and investorstate dispute settlement (ISDS) in current and proposed trade and investment agreements.
The paper’s analysis of the El Salvador case, framed within the broader umbrella of ICSID itself,
reveals that ICSID is biased and flawed in two main ways: (1.) ICSID is biased in favor of corporate
and commercial interests over both government and non-corporate non-governmental actors; and
(2.) ICSID excludes consideration of vital, non-commercial interests such as the environment and
the broader public good. As the author will argue, these two biases reinforce one another and make
ICSID an institution ill-suited to deal with the key challenges of our current historical moment and
of the future.
It is important to note the author writes as an interdisciplinary scholar of development studies,
building on academic expertise in economics, ecology, and political economy (among other fields)
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alongside decades of practice in rural communities, from the Philippines to El Salvador, as well as
hands-on policy experience (notably as an international economist in the US Treasury Department).

A Brief History of ICSID
Let us begin with a brief but important history of ICSID, which will help frame the debates
surrounding this institution as well as threads that will be further explored in the Salvadoran case
study.
ICSID was created some 50 years ago, opening its doors in 1966, to deal with government
appropriation of property of foreign investors.2
The author’s historical research reveals, however, that ICSID has been controversial since before it
opened its doors. Indeed, at the 1964 World Bank annual meeting in Tokyo, 21 developing-country
governments voted “no” on the convention to set up this new part of the World Bank Group where
foreign corporations could sue governments and bypass domestic courts. The 21 included all of the
19 Latin American countries attending as well as the Philippines and Iraq.3 The historic vote was
dubbed El No de Tokyo, or the Tokyo No.4 It is worth noting that, in the history of World Bank
initiatives, the vote stands as significant in terms of the large number of participating countries
against the initiative as well as the united stance of all Latin American representatives.
It is also significant in terms of the reasons the 21 voted no. In the words of then-representative of
Chile, Félix Ruiz, speaking on behalf of the Latin American countries voting no:
The legal and constitutional systems of all the Latin American countries that are
members of the Bank offer the foreign investor at the present time the same rights and
protection as their own nationals; they prohibit confiscation and discrimination and require
that any expropriation on justifiable grounds of public interest shall be accompanied by fair
compensation fixed, in the final resort, by the law courts.
The new system that has been suggested would give the foreign investor, by virtue of
the fact that he is a foreigner, the right to sue a sovereign state outside its national territory,
dispensing with the courts of law. This provision is contrary to the accepted legal principles
of our countries and, de facto, would confer a privilege on the foreign investor, placing the
nationals of the country concerned in a position of inferiority.5
To emphasize Ruiz’s key points, the 21 deemed the new investor-state dispute settlement system
both unnecessary and unfair. It is worth keeping this in mind as we proceed to the case study of El
Salvador’s mining suit. To what extent has the 1964 “no” vote has been vindicated by history?
Despite the “no” votes, the formally titled Convention on the Settlement of Investment Disputes
between States and Nationals of Other States went forward to states for signatures, from March 18,
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1965 until October 14, 1966 when ICSID became a reality. For the record, Brazil never joined, and
in fact has refused to privilege international investors through international investor-state dispute
settlement (ISDS) mechanisms.6
In its early years, ICSID was small, indeed largely irrelevant. Its first case was not filed until 1972,
with just over two dozen cases filed in total through 1988. In fact, there were a number of years
where no cases were filed.7 However, by the mid-1990s, ICSID moved center-stage, thanks to the
ISDS clauses inserted in neoliberal bilateral and multilateral trade and investment agreements that
were proliferated starting in the 1980s and that exploded in the 1990s. In 2012 alone (forty years
after ICSID’s first case was filed), 48 new cases were added to ICSID’s docket. All of the 48 cases
were filed against governments of developing countries. And, of these 48 cases, more than one-third
(17 or 35.45%) related to extractive industries.8

El Salvador & Gold Mining: From Local, to National, to Global
With that framing and history of ICSID and the debate surrounding it, let us now turn to the
basic contours of case of Pac Rim Cayman LLC v Republic of El Salvador. It is a case that the
author knows well as a result of four research trips to El Salvador and related research in
Washington, DC where ICSID is housed at the World Bank.9 After presenting the case, the paper
will turn to broader reflections on bias in investor state dispute settlement at ICSID.
The best way to present the case is to follow its chronology on three levels – from local to national
to global.

At the local level:
El Salvador’s northern province of Cabañas is one of its poorest provinces, with a
population comprised largely of farmers, growing corn and beans. It is also home to a rich gold vein
that runs across its Central American neighbors Guatemala, Honduras and Nicaragua. When global
gold prices began to soar in the early 2000s, the Canadian mining company Pacific Rim came to
Cabañas in 2002, purchasing the right to explore for gold from another company that only had two
years out of eight years remaining under its “exploration license.” In El Salvador, as in many
countries, the process for getting a license to explore for gold or other minerals is separate from the
process for getting approval for the actual “exploitation” or the mining concession itself. With its
license to explore, Pacific Rim continued exploration operations in Cabañas.
Interviews (and subsequent events) suggest that many local inhabitants, originally intrigued by the
prospect of mining jobs, soon became concerned as Pac Rim’s exploration operations proceeded.
Some experienced changes in water levels. Others learned more about the mining process (the
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proximity of ongoing gold mining projects in neighboring Honduras facilitated the education). They
learned of the toxic cyanide used by mining companies to separate the gold from the rock and, in
Cabañas as in much of the world, the arsenic embedded in the rock that would be released along
with the gold. Moreover, they learned of the “acid mine drainage” that would occur as the mining
operations exposed the sulfide-bearing rocks to the elements. For these reasons, they became
increasingly concerned about the environmental impact of mining on both land and water they
depended on for small-scale agriculture and life in general. Overall, their concerns focused on the
impact on El Salvador’s main Rio Lempa watershed which supplies over half of El Salvador’s
drinking water.10
As concern and knowledge grew among individuals, a number of small Cabañas-based nongovernmental organizations began various activities and organizing, with the intent to keep gold
mining out of Cabañas.
For the purposes of this article, the details of the local level will be limited to the above; the author
(and others) have written extensively about these elsewhere. However, before moving to the
national level, it is important to note that conflict erupted between those who were against mining
and those, including most local mayors and some local Pac Rim employees, who were in favor of the
project. Social conflict escalated, culminating in the brutal assassination of three anti-mining activists
in 2009.11

At a national level:
As civil society became more organized against mining in Cabañas, so too did it reach out to
other groups across the country. In 2005, a Salvador-wide coalition – La Mesa Nacional Frente a al
Mineria Metálica (National Roundtable on Mining) -- was created that, after some deliberation,
decided a key part of its work would be to push the national government to ban metallic mining.
Such a sentiment had widespread support in El Salvador. Indeed, by 2007, an academic poll
indicated that more than 60% of the Salvadoran public was against gold mining.12 Notable vocal
opponents included the Catholic Church, but it was joined by environmentalists, human rights
advocates, academics, other religious denominations, indigenous populations and so on, and also
larger-scale agribusiness dependent on water.13
So too, starting around 2005, were individuals in and segments of the national-level government
increasingly concerned about the environmental and social impacts of mining and the government’s
own inability to regulate the mining firms. Interestingly enough, research shows that this concern
surfaced around 2005 and gelled in 2006 – when the conservative administration of President
Antonio Saca was in power. Then, an unusual and (in this author’s mind) far-sighted alliance grew
between the Ministry of Economy and the Ministry of the Environment over the need to conduct a
“strategic environmental review,” not just an economic review, before any metallic mining activities
6

could proceed or any applications related to metallic mining would be processed. A de facto
moratorium was thus born. However, the actual task of conducting such a strategic environmental
review was left to the progressive FMLN government elected in 2009.14
On assuming office on June 1, 2009, President Mauricio Funes continued the de facto moratorium on
metals mining. Funes, focusing especially on the fragility of Lempa River watershed, announced that
there would be no mining exploitation licenses or concessions granted during his administration.
This stance has carried over into a third administration – that of the FMLN’s Salvador Sanchez
Ceren, who assumed office in July 2014. As Sanchez Ceren’s Minister of Economy stressed in an
interview with the author, “Our country should be called Lempa … because the river is everything.”
15

It is important to separate this national-level policy on gold mining from the specific case of Pacific
Rim. As noted above, Pacific Rim had an exploration license but – and this is key – it never
received an actual exploitation concession, that is the right to mine. In order to receive an
exploitation concession, it needed to meet three conditions; the factual record shows that it never
met all three conditions. (We will return to this in next subsection on the global level.) Pacific Rim,
however, argues that, in granting it an exploration license, the government of El Salvador was
essentially giving it a green light on the exploitation license.

At the global level and ICSID:
Rather than pursue the case in El Salvador’s domestic court system, Pac Rim filed a case
against the Republic of El Salvador on April 30, 2009 – ICSID case no #ARB/09/12.16 This then
brings us to Washington, DC and the World Bank Group’s ICSID.
An important detail here is that the case was officially brought by Pac Rim Cayman, not its parent
company Pacific Rim based in Canada. In a nutshell, Pac Rim’s claim built on the logic explained in
the prior section: We received an exploration license so you have to give us exploitation concession–
that is, an actual mining concession. We were assured of the government's support for our project
repeatedly by a top Salvadoran government official and the government’s overall change of mining
policy is thus unfair and illegal and we should be compensated appropriately by ordering El Salvador
to pay us the market value of the gold that is still under the ground. Again, this is the essence of Pac
Rim’s claim.
Then, following ICSID protocol, a case-specific ICSID tribunal was set up, to be overseen by a
tribunal of three arbitrators (typically lawyers or free-trade economists), each one of them paid over
$3000 for each day of work. 17 What transpired procedurally as the first step was the jurisdictional
stage hearing. In an example of what critics call “treaty shopping,” Pac Rim submitted its case under
two potential jurisdictions: under the Central American Free Trade Agreement (CAFTA) and also
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under El Salvador’s domestic investment law. In the jurisdictional decision, the tribunal rejected
CAFTA’s jurisdiction (rightly so, since Canada was not a signatory to CAFTA and the Canadian
company's decision to change the nationality of its shell subsidiary from the Cayman Islands to the
United States did not mean the newly-established US company could enjoy the benefits of
CAFTA).18 However, the tribunal accepted the jurisdiction of the domestic investment law. This
already suggested pro-corporate bias: The details of the submission should have led the tribunal to
throw out the case since Pac Rim claimed that it did not know about the potential problems with
getting the concession until March 2008, but that claim was disproved by indisputable evidence
including emails from Pac Rim top officials dating as early as 2005.19 (More on this below.)
With jurisdiction accepted, the case moved into its merit – or substantive -- stage. It is worth noting
that, at ICSID, the merit stage is overseen by the same three tribunalists as the jurisdictional stage. In
other words, in allowing the case to proceed on jurisdictional grounds, the three tribunalists
continue their well-paid jobs. The merit hearing was held in September 2014, with a ruling likely
sometime in 2015 (unknown as of this writing).
The merit stage focused on technical issues and narrow grounds: whether Pac Rim had met the
conditions for a mining concession. With meticulous detail (including use of internal Pac Rim
emails), the government’s lawyers focused on proving that Pac Rim knew it had not successfully
completed the key three requirements for being granted an exploitation concession:20 (1) Pac Rim
did not get government approval for its Environmental Impact Study (EIS). The EIS that Pac Rim
submitted was not deemed satisfactory, in particular for its failure to cover the full area where Pac
Rim hoped to mine; (2) Pac Rim did not submit the required feasibility study; and (3) Pac Rim was
not even close to meeting the requirement that it hold titles to (or permission to mine in) all the land
for which it requested a concession. The lack of land titles also demonstrates that, contrary to Pac
Rim’s claims, the majority of the local population was not – and is not – supportive of Pac Rim’s
plans to mine in Cabañas. Pac Rim’s attempts to get the land titles were not successful: Pac Rim had
less than 13% of the required land holdings, lacking more than 87% of land estimated to be owned
by over 1,000 people.21
On Pac Rim’s side, lawyers focused on Pac Rim Cayman LLC’s president and CEO Thomas
Shrake’s statements that he was “not aware” of the reality of such legal complications (p.31). To the
contrary, however, documents makes it clear that Pac Rim well knew that it was not able to fulfill
these requirements for an exploitation concession. Indeed, as early as 2005 (pp.30-31), Pac Rim was
working with President Saca’s vice-president and others to eliminate the requirement that it hold all
relevant land titles. Their plan to get around this requirement was to attempt to convince the
Salvadoran Congress to amend or replace the mining law to remove this requirement. The above
points also refute Pac Rim’s argument that a key reason it did not receive an exploitation concession
rests in the fact that it did not play along with the corruption of the Saca administration (2004-2009).
“This is nonsense,” to quote a sentence used in the Rejoinder for another point (p.30).22
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The fascinating details of this case are available publicly, thanks mainly to documents posted by the
Salvadoran government.23 The merit stage was held in secret (with no outside observers allowed, not
even potentially affected individuals who signed amicus briefs). Ironically, if this case had proceeded
under CAFTA jurisdiction, the proceedings would have had to have been made public. But, in the
jurisdiction allowed, both sides had to agree to open the hearings, and both sides did not. The
author knows from interviews that the Salvadoran government was willing to have the merit stage
open; therefore, it seems reasonable to surmise that Pac Rim opposed such transparency.
The case exposes additional “biases” inherent in ICSID’s structures and procedures. Among them:
Pac Rim Cayman LLC has been able to finance its ICSID trial because its financially-floundering
parent company, Pacific Rim, was purchased by Canadian/Australian mining company OceanaGold
in November 2013, just as Pacific Rim was running out of money. As a result, Pacific Rim became a
wholly owned subsidiary of OceanaGold, with enhanced financial ability to pursue the case at the
tribunal.24 But the claimant in this case remains Pac Rim Cayman.
This means that, should El Salvador win, its win is only against Pac Rim Cayman – an entity that, as
one knowledgeable insider explained, has no actual address, no actual physical presence and no actual
money, “not a mailbox or a phone or a desk.” OceanaGold will not have a legal duty to pay any
ICSID financial rulings against Pac Rim Cayman. This is an example of what is called “third party
funding” – a seemingly unfair situation whereby, in this case, Pac Rim can get unlimited financial
assistance to pursue its case at ICSID, but, if El Salvador wins, it has access only to Pac Rim Cayman's
finances.
The financial costs of lengthy ICSID cases are also substantial. According to insiders, each side has
already spent over $12 million. Even if El Salvador wins, the tribunalists may not require Pac Rim to
cover El Salvador’s legal costs. If El Salvador loses, Pac Rim is asking for either the El Dorado
mining concession or $301 million in compensation. Thus far, the government has been insistent
that it will pay rather than allow mining. But an El Salvador loss at ICSID could open the floodgates to ICSID suits by other mining companies and, if the cost is high enough, actual mining. It
could also have the effect of dissuading other governments from putting environmentally-inspired
restrictions on mining.
In addition, the case is likely to drag on beyond the merit stage into an annulment stage. Unlike
courts and most judicial systems, ICSID tribunals are not based on legal precedent, so there is no
appeal on those judicial grounds. Either side can request an annulment of the award based only on
“procedural errors in the decisional process.” 25 Furthermore, the ad-hoc annulment tribunal has the
power to decide “not to annul notwithstanding that an error has been identified…” 26
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To conclude this section: Overall, the author’s detailed research provides more than ample evidence
and documentation that the case of Pac Rim Cayman LLC v the Republic of El Salvador has no
merit. If the three ICSID tribunal members decide otherwise, it will further prove the point of those
who are argue that ICSID is an institution biased towards corporations and unable to weigh the
evidence using both the facts at hand and legal precedents. That this case has been allowed to
proceed is itself evidence of pro-corporate bias.
Moreover, should El Salvador win, it will be based on legal prowess and Pac Rim’s mistakes, not on
the fate of the Lempa River or the views of the majority of people in Cabañas. Indeed, the key
environment issues raised at local and national levels are not material in ICSID procedures.
Although El Salvador’s lawyers have raised them, the impacts of gold mining on the Lempa River
and the centrality of the Lempa watershed to the future of El Salvador as a country are not relevant
to the proceedings.

From Case Study to ICSID
Let us now build from this case study of Pac Rim Cayman LLC v Republic of El Salvador to
expand on general points about this key investor-state tribunal that is presented by its proponents as
a level-playing field. As the number of cases brought before ICSID has ballooned, 27 so too have the
criticisms. As stated in this article’s introduction, the arguments are that ICSID rulings are: (1)
increasingly biased in favor of investors over the state, and (2) too narrow in their focus on
commercial rights over broader non-commercial issues.
The first, ICSID’s bias towards corporations, echoes the concerns raised by the “Tokyo No” 21
countries fifty years ago. Indeed, a first conclusion is that the Tokyo No countries were prescient in
their concerns. If anything, as ICSID’s workload has expanded and as corporations’ global reach has
expanded, ICSID appears to have become increasingly biased towards private corporate investors.
This author is hardly the only one raising these criticisms. There is increasing public airing of insider
discomfort and discussion of ICSID’s corporate bias. In 2014, prominent trade lawyer George
Kahale III publicly declared that ICSID tribunals, before which he has argued cases, are increasingly
biased in favor of the foreign investors. Such insider critics have pointed out, since ICSID does not
build its cases on legal precedents nor allow for appeals based on judicial reviews, there are no ways
to correct such rulings. As Kahale phrased it, “The system is broken.” Kahale has also denounced
the agreements that have empowered hundreds of corporations to pursue these ICSID cases as
“weapons of legal destruction.” 28
Such criticism has been matched by member-country discomfort and action. Bolivia, Ecuador, and
Venezuela—all part of the original Tokyo No—have left ICSID. South Africa is establishing a new
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investment law that allows foreign corporations to bring such claims only to domestic courts. India is
conducting a review of its treaties in the face of several corporate lawsuits, and Indonesia has
announced its intent not to renew its bilateral investment treaties. Australia declined to include these
corporate rights in the 2005 Australia-U.S. Free Trade Agreement. Brazil has stayed out of investorstate dispute mechanisms.
A related set of biases moves beyond the concerns of the Tokyo No fifty years ago. Here the
argument is that ICSID’s purview is too narrow. Why, for example, should the investor—as a nonstate actor—have the right to sue the government, while other presumably key non-state actors such
as the affected communities are not even allowed to listen to ICSID’s often secret hearings, never
mind participate equally? Yes, there have been some small steps to expand the potential voices heard
by ICSID tribunalists: communities can submit amicus briefs29— but only if they find a lawyer30
willing to write one on their behalf. This is hardly true participation. And there is not even any
assurance that such briefs will be read by the ICSID tribunalists who preside over any given case.
At the time of ICSID’s founding, there were few universal human rights instruments, save the ILO
conventions and the 1948 UN Declaration of Human Rights. Nor were there related instruments
focused on the protection of indigenous peoples rights, protection of environment, and related
rights. But much has changed since the mid-1960s, including widespread understanding of the
centrality of environmental issues. The Salvadoran government should be allowed, indeed
encouraged, to protect a key watershed from the adverse environmental impacts of gold mining.
Our instruments of global governance should be structured to reward a government for so doing,
rather than to be punished by being sued at ICSID. It should be the duty of governments – from
local to national to global levels – to privilege their responsibility to protect people and their
ecosystems.
In its current structure, ISDS clauses and rulings by ICSID do the exact opposite – providing a
negative incentive on a national level for environmental and social regulations, for fear of being sued
for “indirect taking” via regulation. This is what has been termed “regulatory chill.”31

The Urgency for Change
To say that the outcome of Pac Rim Cayman suit at ICSID has profound ramifications for
the future of El Salvador is an understatement. So too does it provide lessons about better ways
forward vis-à-vis investor-state regimes.
There is urgency to this topic given far-reaching trade agreements on the horizon -- the TransPacific Partnership (TPP) and the Transatlantic Trade and Investment Partnership (TTIP)32 -- that
the Obama administration is negotiating with nations in the Pacific and in Europe. If these are
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approved in their current form, ICSID’s case-load will mushroom further, thanks to the investorstate dispute settlement clauses currently in both drafts. And we can expect even more action in
terms of investors’ propensity to sue governments not just for “direct taking” via expropriation (the
original purpose of ICSID), but also for “indirect taking” via environmental, social, and other
regulations that might impinge on a foreign investor’s future ability to make profits by irresponsible
exploitation of a country’s resources.
Recently leaked documents suggest that several governments are attempting to at least scale back
investors’ rights (and, thus, the power of ICSID) in these draft trade deals. This includes countries in
the European Union—notably France and Germany—voicing concerns about the investor-state
provisions they contain.33
It is also important to refute some misunderstandings about the need for such investor rights’
protections and for ICSID. Proponents would have one believe that the global economy would be
seriously damaged without such investor rights (as in the current ISDS clauses) and their key venue
ICSID, and that foreign investment would dry up should a country not sign ISDS clauses and be an
ICSID member. To counter this hypothesis, one can simply point to the Brazil, a leading host to
foreign investment but, again, a country that has never accepted investor-state dispute settlement in
any venue. To make a more general point: Foreign investors, if they believe they are making a risky
investment, can simply rely on foreign risk insurance. And, like domestic investors, they have
recourse to the relevant domestic courts in a given country. Indeed, here is another example of the
bias created by ISDS’s reliance on global venues such as ICSID: domestic firms have to go through
domestic courts; so should foreign firms.34
Those who follow the World Trade Organization and its dispute resolution mechanism might note
the irony: A fundamental rule of today’s neoliberal push towards “ultra-globalization,” as embedded
in the WTO,35 is that a country’s rules must treat foreign and domestic investors the same. The irony
is, of course, that ICSID’s existence seems to suggest that such ultra-globalization proponents do
not find it problematic to have foreign investors privileged over domestic investors.
Fifty years ago, those 21 governments who were part of Tokyo No were prescient in their concerns
about ICSID and ISDS. This article, with its central case study of Pac Rim Cayman LLC v Republic
of El Salvador demonstrates how an investor-state tribunal that represents itself as an objective
institution to resolve disputes between the two sides has increased its biases toward the private
corporation/investor side and commercial over non-commercial interests.
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Andrés McKinley, Mitos y Realidades de La Minería de Oro en Centro-América (Central America: The Myths and Realities of Gold
Mining), Caritas, San Salvador, November 2013
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<http://www.minec.gob.sv/index.php?option=com_phocadownload&view=category&id=26:otros-documentos&Itemid=63>
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Salvador,” March 2014, < http://www.ips-dc.org/debunking_eight_falsehoods_by_pacific_rim_mining/>.
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