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Human Rights in Business- perspective and challenges

Our prespective

From 2004, Sustentia has been involved in Business and Human Rights projects,
missions and researches. Spain, Europe, Latin-America and Asia; and with different
stakeholders.

Case Colombia (2011- 2015) in partner with AECID
Multistakeholder project- capacity building to dialogue  on how shall be
implemented the UNGP in the Colombian context.
Capacity building to Public Sector  :65 public officers -inter-ministry committee in
charge of the development the public policy on B&HR
3 regional workshops (Cartagena, Cali and Medellin) to training the stakeholders
about the UNGP and collect their feedback on draft Policy
Training to Defensoria del Pueblo : 200 public officers, busines and NGO

Latin American Regional Consultation on NAPs (2014) - ICAR and DIHR
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UNGP B&HR shall be consider systemic and interrelat  ed

1.

Effectiveness of the remedy depends mainly on the effective
implementation of the public policies and duties, and the due diligence

process in the corporations

The 3 pillars are deeply linked and produced effect one pillar to the rest

The third pillar access to effective remedy is a consequence of the other 2
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State duty to protect

1.
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There is big gap between the UNGP propose and the  current situation in
national legislation, public instruments, public policies, international agreements,
and capacities, to prevent, investigate, punish and redress HR violations by
business.

Key issues have not been addressed effectively . the extraterritorial issue
(jurisdiction and effect of the public policies), the issue of the responsibility of the
parent companies on the subsidiaries impacts; the barrier of the Forum Non
Conveniens — civil law; right to know and access to the information in HR
violations; requirements on minimal Due diligence expected...

The policy coherence is not assured , in national level and in the international
treaties (investment and trade agreements)

There are few NAPs, very vague their content, and poor in ambition

There is very low knowledge on B&HR in the policy makers, public officials and
judicial actors.
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Corporate responsibility to respect

1.

There is not clear public requirements or expectations on du e diligence
management process to be implemented by corporations — NAPs do not give any
guideline

There is very low knowledge on B&HR , and UNGP, in managers and employees

of the corporation, and also about how could be implemented in their business
operations.

There are more HR commitments , policies signed and approved than implemented
effectively in the management system  and the operational procedures.

There are very few corporations that have done risk and impact assessment  of their
operations.

The transparency on and the access to relevant informat  ion about the results and
impacts on HR, and of the assessments is very restricted .
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Access to remedy

1. Shall be urgently addressed by states and corporations- it has received very poor
resources and attention to advance and resolve, but it is the main problem.

2. There are few false dilemmas : local remedy vs. international remedy; operational
vs. judicial; non judicial vs. judicial; non public vs. public.

3. The effectiveness in remedy are based in global systemi c approach , all the
different mechanism are necessary, and incentives or disincentives the efficiency of
the rest.

4. The operational grievance mechanism cases are very few and not very
effective in remediation yet

5. There is a big confusion on the term remedy , that can be understand limited to
an economic compensation, when the HR approach should be focus on the effects-
restorative justice.

6. There are practical barriers to accessing remedy-  economic, awareness and
capacity building ’
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Practical barriers to effective remedy

1. Lack of information and knowledge  on their rights and how to seek protection or
remedy

Social exclusion barriers — vulnerable groups

Imbalance power and resources between the right-holders affected and the business
High Risk to the whistleblowers and human rights defenders

Weak independence, integrity and impartiality of the judicial and not judicial system
Prohibitive cost to right-holders

Lengthy processes

Judgments no enforced , and mediation outcomes unfulfilled

Corruption as key barrier to the effective remedy
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Main challenges in remedy, areas to work on:

1.
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Awareness raising and capacity building of the vi ctims , right-holders and civil
society to empower and use the remedy instruments, and access and manage
information

Support the and encourage the judicial independence, integrity and impartiality -
regional and international network of judges- sharing experiences, expertise and
jurisprudential approaches

Improve the effectiveness of State—based non judicial mechanisms : NHRI and
NCPs. Capacity building, resources and give enforcement powers.

Mediation is increasingly use, and it can be appropriate in rebuilt relationship and
trust between the parties. Also international arbitration . But is not applicable in
cases of gross human rights abuses , then judicial is the adequate way to remedy.
Definition of remedy- shall be focus not only on economic compensation, but on
effects, establish the truth, commitment not to repeat, and protecting the right-holders-
restorative justice

Engaging international law-  Universal periodic review , Treaty discussion
Extraterritorial jurisdiction - greater access to remedy but also practical barriers
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