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INTRODUCTION
On 24 April 2013, a factory collapsed in the Savar subdistrict of Bangladesh, killing more than 1.100
people and injuring more than 3.000. Three years later, the name of that factory is synonymous with
irresponsible business practices: Rana Plaza. Following the disaster, many reports came out about the
working conditions in the factory, overcrowding and the substandard construction of the factory itself.
The criticism was not just contained to the Rana Plaza factory, but was directed at the whole of the
Bangladeshi clothing industry and its buyers, many of which are company brands based in the European
Union. Garments from Rana Plaza were allegedly made for Spanish clothing giant Zara, Italian fashion
house Benetton, and Irish retailer Primark.
However, it is not just European clothing companies that are accused of irresponsible behaviour.1 Other
examples include European resource extraction companies whose activities were connected to
environmental damage in local communities, or that have worked together with authoritarian regimes
to suppress protests against those environmental impacts. Yet other European companies have been
accused of maintaining unsafe and unhealthy working environments in production facilities operated by
their subsidiaries, or violating other labour rights.2
The capacity to abuse, or in general affect the enjoyment of human, labour and environmental rights has
risen with the increased social and economic power that multinational companies wield in the global
economy. At the same time, it appears that it is difficult to regulate the activities of multinational
companies in such a way that they conform to international human, labour and environmental rights
standards. This has partially to do with the organization of companies into groups of separate legal
persons, incorporated in different states, as well as with the complexity of the corporate supply chain.3
Absent a business and human rights treaty, a more coherent legal and policy approach is required.
The debate regarding this policy approach is currently governed by the Guiding Principles on Business
and Human Rights (UNGP). 4 Unanimously endorsed by the UN Human Rights Council as an
operationalization of the 2008 ‘Protect, Respect and Remedy’ Framework, the UN Guiding Principles
have sought to clarify the respective roles and responsibilities of states, businesses and those affected
by business-related human rights abuses. The Framework and the Guiding Principles do so through a
three-pillar structure: the state duty to protect against third-party human rights abuses, the corporate

1

The term ‘company’ is used here to denominate non-governmental, for-profit entities with legal personality that conduct
commercial transactions. The word ‘companies’ appears to be more common in the European context, whereas American
and Canadian authors tend to refer more to these entities as ‘corporations’. As this report
concerns the European Union, the authors have opted for the former, noting that for the purposes of this work the two
terms can be regarded as synonyms.
2
See for a (non-exhaustive) list of judicial complaints on these issues against European companies, the website of the
Business & Human Rights Resource Centre, https://business-humanrights.org/en/corporate-legal-accountability/caseprofiles/country-where-lawsuit-filed/europe-central-asia.
3
R. Mares, Limits of Supply Chain Responsibility: A Critical Analysis of Corporate Responsibility Instruments (2010) Nordic
Journal of International Law, Vol 79, No 2.
4
UN HRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations’ “Protect, Respect and
Remedy” Framework’, A/HRC/17/31, 21 March 2011.
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responsibility to respect human rights of those affected by their operations, and the right of victims to
an effective remedy if human rights abuses do occur.
The UN Guiding Principles are but the start of the debate, laying down issues to be addressed and
providing the terminology with which the debate can be conducted. The actual legal and policy
developments have to come from states themselves, in pursuance of their obligations and
responsibilities under human rights law. Nowhere is this emphasized more than under the First Pillar
and General Principle 1, putting on states the obligation to “protect against human rights abuse within
their territory and/or jurisdiction by third parties, including business enterprises.” States are thus still the
primary actors in securing an optimum respect for human rights in business activities.
The state duty to protect is complemented by the right of victims to an effective remedy. No matter how
clear expectations are for companies to conduct their activities responsibly, no matter how well
developed the legal regime governing those activities is, there will always be the need for a remedy for
victims, when business operations adversely affect their human rights. Nevertheless, in the first five
years after the adoption of the UN Guiding Principles, the third pillar and the right to remedy have
received scarce attention. While some of the national action plans that have currently been published
do acknowledge the relevance of the Third Pillar and the right to remedy, the attention paid to the Third
Pillar in relation to the first two pillars is limited and very few concrete recommendations can yet be
found.5
The right to remedy comprises a large spectrum of interrelated mechanisms, some explicitly addressed
in the UN Guiding Principles, some more implicitly present. At the core are state-based, judicial
remedies as recognized in General Principle 26, but non-judicial and non-state based mechanisms also
play an additional part. Regarding judicial mechanisms, states have an obligation to remove ‘legal,
practical and other relevant barriers’ to effective remedies. Such barriers may include lack of jurisdiction
by the courts of a particular state, questions of which law is to be applied, absence of duties of care on
the parent company, availability of legal funding and representation, and many others. Overcoming
these barriers requires of states that they develop a clear view of which barriers are problematic in their
own legal systems, and develop coherent policies as to how they will address those barriers.
The relevance of this question does not emanate solely from the UN Guiding Principles. Victims of
business-related human rights abuses have increasingly been seeking remedies in the domestic legal
systems of the parent companies related to a particular rights abuse. This movement has for a time
mostly been present in the United States, where the Alien Tort Statute (ATS)6 has made it possible for
plaintiffs coming from third states to file tort claims over violations of international human rights law by
U.S. as well as foreign companies in U.S. federal courts. However, the U.S. Supreme Court’s recent
5
See for a general overview of the National Action Plans drafted thus far, UN OCHCR, State National Action Plans, available
at
http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx. Note that of those NAPs already written and
published, all but Colombia and Norway are EU Member States, the latter of course having strong ties with the EU.
6
28 United States Code §1350.
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decisions in Kiobel v Royal Dutch Shell regarding the extraterritorial reach of the ATS, and Daimler AG v
Bauman on the limits of personal jurisdiction in U.S. courts, have made U.S. courts less attractive for
such claims. Already, more and more litigants find their way into European courts concerning human
rights abuses connected to European companies, either through civil litigation, or as injured parties in
criminal cases. With the ATS now less accessible to plaintiffs litigating against non-U.S. companies, this
can only be expected to increase.
These are the developments with which the European Union is now confronted. As one of the early
supporters of the UNGP project, the EU plays a ‘leading role in the interrelation between business and
human rights’, recognizing the UNGPs as the ‘authoritative policy framework’.7 That policy framework
permeates the EU’s competences in several ways, as the business and human rights debate is present in
many legal and policy areas. In the area of access to justice, however, the EU shares part of those
competences with the Member States. Some are fully harmonized, such as the applicable law question
under the Rome II Regulation, some are partially harmonized, such as civil jurisdiction under the
Brussels I bis Regulation, and yet others are not harmonized at all, such as non-judicial remedies or the
availability of legal aid. Any discussion on how the EU should deal with remedies for business-related
human rights abuses, must also take into account the diversity of competences and policy powers
between the European Union and the Member States on any particular issue.
The authors of this report acknowledge the work of several authors that have contributed to this
discussion with analyses and recommendations, to which this report hopes to build upon in the specific
context of the European Union. Key to the debate on the right to remedy has been the ‘Third Pillar:
Access to Judicial Remedies for Human Rights Violations by Transnational Business’ report by Professor
Gwynne Skinner, Professor Robert McCorquodale, Professor Olivier De Schutter, and Andie Lambe for the
International Corporate Accountability Roundtable (ICAR), CORE, and the European Coalition for
Corporate Justice (ECCJ). Also key in the area of right to remedy has been the Report of the United
Nations High Commissioner for Human Rights on ‘Improving accountability and access to remedy for
victims of business-related human rights abuse’, A/HRC/32/19.
As regards recent work on business and human rights in the European context, two documents have
been of specific relevance. Firstly, the European Commission Staff Working Document on Implementing
the UN Guiding Principles on Business and Human Rights – State of Play, an internal document
describing the measures currently taken by the EU and possible gaps in implementing the UNGPs.
Secondly, the Recommendation of the Committee of Ministers to Member States on human rights and
business (CDDH-CORP (2015) R4, appendix II) drafted by the Council of Europe’s drafting group on
Human Rights and Business. While not specifically on the right to remedy, both of these documents

7

Commission Staff Working Document on Implementing the UN Guiding Principles on Business and Human Rights – State
of Play, Brussels, 15 July 2015, SWD (2015) 144 final. See also Council of the European Union Conclusions on Business and
Human Rights, 20 June 2016, 10254/16.
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have been informative as regards to the work that has already been done in the area of business and
human rights responsibilities in Europe.
Discussing the right to remedy in the area of business and human rights is not just relevant for policymakers and academics, but also for practitioners involved with business and human rights litigation.
While plaintiffs have increasingly found their way into EU domestic courts to pursue their claims, indeed
only a handful of these claims have led to a final verdict, as most have been settled in an early stage or
dismissed before being argued on the merits.8 Many issues are still left unclear for courts and litigants
alike. Even taking into account the partial harmonization of European private international law, there is
considerable diversity amongst EU Member States as to the rules pertaining to civil litigants in business
and human rights cases. Familiarity with cases from one jurisdiction may not necessarily help claimants
find their way in another. Thus, a more comprehensive guide for litigants on the obstacles they may face
in bringing and arguing their case in various European courts is of great practical use.
Faced with the challenge of how to effectively access the right to remedy in the European Union for
human rights abuses committed by EU companies in non-EU states, a diverse research consortium of
academic and legal institutions was formed.9 The consortium, coordinated by the Globernance Institute
for Democratic Governance, became the recipient of a 2013 Civil Justice Action Grant from the European
Commission Directorate General for Justice. A mandate was thus issued for research, training and
dissemination so as to bring visibility to the challenge posed and moreover, to provide some solutions
for the removal of barriers to judicial and non-judicial remedy for victims of business related human
rights abuses in non-EU states. The project commenced in September 2014 and over the course of two
years the consortium conducted research along four specific lines in parallel with various training
sessions across EU Member States. The research conducted focused primarily on judicial remedies, both
jurisdictional barriers and applicable law barriers; non-judicial remedies, both company-based grievance
mechanisms and international arbitration; and substantive law barriers concerning the corporate
responsibility to respect human rights vis-à-vis a legal duty of care, with the goal of providing feasible
legal recommendations for the European Union and Member States. 10 At various research stages,
external input was requested to implicate stakeholders by way of questionnaires or peer review.
The results of this research endeavour make up the content of this report whose aim is to provide a
scholarly foundation for policy proposals by identifying specific challenges relevant to access to justice
in the European Union and to provide recommendations on how to remove legal and practical barriers
so as to provide access to remedy for victims of business related human rights abuses in non-EU states.
8

R. Meeran, ‘Access to remedy: The United Kingdom experience of MNC tort litigation for human rights violations’ in S.
Deva and D. Bilchitz (eds.), Human Rights Obligations of Business: Beyond the Corporate Responsibility to Respect?,
Cambridge: Cambridge University Press, 2013.
9
The research consortium is composed of the University of Navarra, Frank Bold Society, University of Castilla-La Mancha,
University of Jaume I, Rovira I Virgili University, Cees Van Dam Consultancy Ltd., Ludwig Boltzmann Institute of Human
Rights, Tilburg University, Utrecht University, Leiden University, Public University of Navarra, Cuatrecasas Gonçalves Pereira
SLP, University of Rijeka, and coordinated by the Globernance Institute for Democratic Governance.
10
The research focused mainly on civil rather than criminal liability. The choice to focus on civil litigation was taken in light
of the fact that criminal laws cannot always be applied against corporations in many European jurisdictions.
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Parts I and II of the report analyse issues related to access to judicial remedies. Part I addresses the
jurisdictional challenges that third-country victims of human rights abuses committed by EU-based
multinational companies (MNCs) face in seeking redress in EU Member State courts. The role of
international human rights law in private litigation for human rights abuses by MNCs is analysed. The
allocation of jurisdiction in transnational tort litigations against MNCs in the European Union is
discussed and compared with the United States. Moreover, residual jurisdiction is addressed - the rules
of jurisdiction governing third-state defendants. In conclusion, Part I offers some recommendations how
jurisdictional challenges can be addressed.
Part II addresses the issues concerning applicable law. It thus deals with the question under what
circumstances the national rules of tort law of the EU Member States would be applied in foreign direct
liability cases brought before EU Member State courts against EU-based internationally operating
companies in relation to the harmful impacts of their activities – or those of their subsidiaries or
business partners – on people and the environment in non-EU host countries. In addition, it also
addresses some of the main practical and procedural barriers that host country victims of corporate
human rights or environmental abuse may encounter when seeking to get access to remedy before EU
Member State courts.
Part III addresses the effectiveness of non-judicial remedies, in particular, company-based grievance
mechanisms and international arbitration. Analysis is presented through detailed case studies on
company-based grievance mechanisms, Siemens and Statoil, as well as a case study on the potential of
the arbitration mechanism conducted under the auspices of the Permanent Court of Arbitration (PCA).
The effectiveness of each mechanism is evaluated based on criteria established by the UN Guiding
Principles: legitimacy, accessibility, predictability, equitability, transparency, rights-compatibility, a
source of continuous learning, and engagement and dialogue.
Part IV deals with the intersection of corporate responsibility to respect human rights and European tort
law in the context of complex corporate structures and business relationships. More specifically, it
considers the relationship between a company’s duty of care and the same company’s responsibility to
address adverse human rights impacts linked to its operations, products or services by its business
relationships. Part IV describes three options for legal reform to facilitate corporate responsibility to
respect human rights: a disclosure obligation in civil law procedure with respect to the defendantcompany’s control over its business partner, a shift of the burden of proof to the defendant-company to
prove that it did not exercise such control when available evidence show control prima facie, and a
statutory duty for a company to identify, prevent and take action to cease human rights abuses by its
business partners, analogous to the human rights due diligence outlined in the United Nations Guiding
Principles on Business and Human Rights, connected with liability for the consequential damage.

9

Each part of the report, each set of issues, is accompanied by a set of recommendations. It is our hope
that the academic content of these pages translate into acts.

Human Rights in Business Research Consortium
Katerina Yiannibas
Lucas Roorda
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I. JUDICIAL REMEDIES: THE ISSUE OF JURISDICTION
Report coordinators: Daniel Augenstein, Nicola Jägers, Tilburg University

EXECUTIVE SUMMARY

Part I addresses the jurisdictional challenges that third-country victims of human rights abuses
committed by EU-based multi-national companies (MNCs) face in seeking redress in EU Member State
courts. In general terms, private international law allocates jurisdiction to courts on the basis of a nexus
to the forum state. In the European Union, this general rule finds an expression in the Brussels I
Regulation, which requires that the defendant of a civil action must be domiciled in one of the EU
Member States. While Member State courts generally have jurisdiction over (parent) companies
domiciled in the EU, it proves difficult to establish the liability of these companies in substantive law for
human rights abuses committed by their subsidiaries and contractors in third countries. At the same
time, victims will encounter considerable obstacles in establishing the jurisdiction of EU Member State
courts over foreign subsidiaries and contractors of EU-based MNCs.

Against this background, section two analyses the role of international human rights law in private
litigations for human rights abuses by MNCs. The European Convention on Human Rights (ECHR)
imposes positive obligations on states to protect human rights in the relationship between private
actors, which include obligations to ensure access to justice and effective civil remedies for victims of
corporate human rights abuses. The ECHR does not directly provide for a right of foreign victims to bring
civil proceedings against MNCs in a European Member State. However, when victims of corporate
human rights abuses attempt to bring such proceedings, EU Member State courts deciding on their
jurisdiction under private international law must have due regard to their human rights obligations to
ensure access to justice and effective civil remedies. Various comments and concluding observations of
the UN Treaty Bodies also suggest that states have obligations under international human rights law to
prevent and redress abuses committed by MNCs on the territory of another state.

Section three compares the allocation of jurisdiction in transnational tort litigations against MNCs in the
European Union and the United States (US). This brief discussion of the developments in the US is
prompted by the fact that over the last two decades, victims of alleged corporate human rights abuses
around the world have brought their cases mainly before US domestic courts, with most plaintiffs
relying on the Alien Tort Statute (ATS). In the more recent Kiobel and Daimler cases, the US Supreme
Court has significantly restricted federal jurisdiction under the ATS. A likely consequence is that victims
will increasingly litigate their cases before US state courts but several doctrines restricting jurisdiction
apply. More generally, a resurgence of territory-based reasoning in the US approach to jurisdiction can
be observed that makes it increasingly difficult to litigate cases with an extraterritorial element. This
development also brings the US approach closer to the way jurisdiction is determined in EU private
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international law (the Brussels I Regulation). An analysis of the policy debate that led to the current
Brussels I Regulation suggests that it is highly unlikely that substantial modifications for the benefit of
human rights protection will be added in the near future.

Under the present system, the rules of jurisdiction governing third-state defendants in cases for
corporate human rights abuses are those of the EU Member States (so-called ‘residual jurisdiction’)
discussed in section four. In some cases, EU Member States’ private international law provides better
opportunities for litigants in business and human rights cases than the Brussels I Regulation. In
particular, three jurisdictional instruments can facilitate tort litigations for human rights abuses
committed by Europe-based MNCs outside the European Union:

forum necessitatis, the joining of

defendants, and the pursuit of civil remedies through criminal jurisdiction. Forum necessitatis as linked to
Article 6 ECHR and the prohibition of a denial of justice is a recognised ground of jurisdiction in many
EU Member States, yet it always constitutes an exceptional ground of jurisdiction. Furthermore, in a
number of Member States it is possible to join proceedings against EU and non-EU domiciled
defendants, which helps to overcome jurisdictional hurdles in litigations against MNCs. Finally, if human
rights abuses committed by foreign subsidiaries or contractors of EU-based companies also constitute
an (international) crime, it can be beneficial for claimants to pursue their civil claims by initiating
criminal proceedings in an EU Member State court.

Recommendations:
•

When deciding on their jurisdiction in private litigations for human rights abuses by multinational companies, state courts of EU Member States must have due regard to their human
rights obligations to ensure effective civil remedies under the European Convention on Human
Rights and international human rights law.

•

EU Member States should consider allowing their domestic courts to exercise jurisdiction over
civil claims concerning business-related human rights abuses against subsidiaries, wherever
they are based, of companies domiciled within their jurisdiction if such claims are closely
connected with civil claims against the latter companies.

•

EU Member States’ courts should reverse the foreseeability test applied in the ECJ’s Painer case
for joining actions on different legal bases, in cases where parents and subsidiaries are joined
together. This would put the burden on the defendant company to prove that it was
unforeseeable that the parent may be held jointly liable with the subsidiary, rather than the
plaintiffs having to argue that it was foreseeable.
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•

Where companies are not domiciled within their jurisdiction, EU member States should
consider, or not retreat from, the possibility of allowing their domestic courts to exercise
jurisdiction over civil claims concerning business-related human rights abuses against such a
business enterprise, if no other effective forum guaranteeing a fair trial is available (forum
necessitatis) and there is a sufficiently close connection to the member State concerned.

•

EU Member States should consider introducing a rebuttable presumption of control in
determining a subsidiary’s central administration; a wholly owned or majority-owned subsidiary
is presumed to have its central administration with the parent company, unless the parent can
prove that the subsidiary makes relevant business decisions independently from the parent and
has no ties with the parent’s place of incorporation.
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II. JUDICIAL REMEDIES: THE ISSUE OF APPLICABLE LAW
Report coordinator: L.F.H. (Liesbeth) Enneking, Utrecht University

EXECUTIVE SUMMARY

One of the main focal points of the debates in the EU Member States on access to judicial remedy for
victims of corporate human rights abuses is the contemporary trend towards foreign direct liability
cases: transnational (civil) liability claims against internationally operating business enterprises in
relation to harm caused to people and the planet in the course of their operations – or those of their
subsidiaries or supply chain partners – in developing host countries. Over the past two decades, the
prevalence of this type of litigation before EU Member State courts has strongly increased, from a mere
handful of cases in the 1990s to a total of around 40 cases pursued in various EU Member States up
until now – and counting.

Whether these foreign direct liability cases can play a role in providing victims of corporate human
rights abuse with access to judicial remedies before EU Member State courts is dependent on four
factors that determine the feasibility of these cases. These include the questions: 1) whether the EU
Member State courts seized have jurisdiction to hear these claims; 2) what law they should apply in
determining the validity of these claims; 3) what the conditions for liability are that are connected to
the legal basis on which these claims are pursued; 4) whether there are barriers inherent in the
procedural rules and practical circumstances in the EU member States that may prevent these cases
from being pursued, regardless of their merits. This report focuses on the second and the fourth of these
factors; the first is dealt with in Part I on jurisdiction, while the third is in part dealt with in Part IV on
corporate responsibility and standards of care.

In foreign direct liability cases brought before EU Member State courts, the issue of applicable law is
largely determined by EU law in the form of the Rome II Regulation. Under this Regulation, foreign
direct liability claims brought before EU Member State courts will in most cases be decided not on the
basis of home country tort law but on the basis host country tort law. This is likely to be different only
where the case pertains to environmental damage (or to damage sustained by persons or property as a
result of such damage) and where the event giving rise to the damage can be said to have taken place in
the home country of the corporate defendant. In that case, the victim is presented with the option of
choosing the applicability of the law of the home country instead of that of the host country.

Current developments in (prospective) legislation and case law in various EU Member States underline
the importance of having a broader possibility to apply home country tort law in foreign direct liability
cases brought before EU Member State courts. The solution may lie in an extension of the scope of the
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Rome II Regulation’s special rule on environmental damage to human rights-related damage as well as,
possibly, health and safety-related damage. Many of the policy rationales prompting the introduction of
the special rule on environmental damage can be said to also exist – or even more so – with respect to
these types of damage if they are caused by the operations of EU-based companies. Extending the scope
of the special rule on environmental damage in this way would be crucial to realizing EU (Member
States’) policies on international corporate social responsibility and business respect for human rights.

Apart from the possibilities that may be offered by (an extended version of) the Regulation’s special rule
on environmental damage, the application and enforcement through foreign direct liability cases of any
legal norms developed in the EU Member States to promote international corporate social responsibility
and corporate respect for human rights in host countries, remains dependent on the applicability of one
the Rome II Regulation’s other exceptions. The exceptions as regards overriding mandatory provisions
of the law of the forum country and as regards the public policy of the forum country could potentially
be relevant in this regard. Their role remains limited, however, as these provisions are only to be applied
in exceptional circumstances. Furthermore, the potential role in this context of the provision on rules of
safety and conduct is also limited, as these rules need only be taken into account by the court as a
matter of fact and in so far as the court deems appropriate.

As concerning the issue of applicable law, it is therefore recommended that:

•

Future case law by the ECJ and the Member State courts on the application in civil liability cases
involving people and planet-related harm in non-EU host States as a result of the operations of EUbased internationally operating business enterprises, of the Rome II Regulation’s special rule on
environmental damage, should be closely monitored.

•

Future case law by the ECJ and the Member State courts on the application in civil liability cases
involving people and planet-related harm in non-EU host States as a result of the operations of EUbased internationally operating business enterprises, of the Rome II Regulation’s exceptions on
overriding mandatory provisions and public policy and the provision on rules of safety and conduct,
should be closely monitored.

•

Where necessary, action should be taken at the EU-level and/or at the level of the individual
Member States to prevent the application of these provisions from hampering the realization of EU
(Member States’) policies on international corporate social responsibility and business respect for
human rights.

•

The possibility of extending the scope of the Rome II Regulation’s special rule on environmental
damage to human rights-related damage as well as, possibly, health & safety-related damage
should be seriously considered.
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•

Further research should be conducted into the ways in which such an extension could be
formulated so as to promote the realization of EU (Member States’) policies on international
corporate social responsibility and business respect for human rights.

In foreign direct liability cases brought before EU Member State courts, the issue of procedural rules and
practical circumstances is determined by the national procedural rules and litigation practices that are
in place in the countries where these cases are brought. According to the UN Guiding Principles, states
are under an obligation to consider ways to reduce legal, practical and other relevant barriers that could
lead to a denial of access to remedy. This is an important provision, as in many of the EU Member States
the pursuit of foreign direct liability cases is likely to be very difficult due to the costs associated with
the pursuit of these often complex cases, limited options for pursuing collective actions and restrictive
rules on document disclosure. In combination with the fact that these cases are characterized by the
inequality of arms as regards financial scope, level of organization and access to relevant information
between the plaintiffs and their corporate opponents this may render the pursuit of these cases
impossible, in practice.

This is an issue that needs to be addressed not just at the level of the individual Member States but also
at the EU-level, if the EU is serious about realizing EU policies or supporting EU Member States’ policies
on international corporate social responsibility and business respect for human rights. EU involvement
in the field of civil procedural law in order to promote private law enforcement of EU norms is not
unprecedented in fields such as consumer law and competition law. With this in mind, the reduction of
practical and procedural barriers in the EU Member States that may lead to a denial of access to justice
before EU Member State courts for victims of corporate human rights or environmental abuse,
regardless of the merits of the claims, should be one of the EU’s main priorities in the years to come.

As concerning the issue of procedural rules and practical circumstances, it is therefore recommended
that:

•

Civil liability cases before EU Member State courts involving people and planet-related harm in
non-EU host States as a result of the operations of EU-based internationally operating business
enterprises, should be closely monitored so as to identify any procedural rules or practical
circumstances that may lead to a denial of justice for victims of corporate human rights or
environmental abuse, regardless of the merits of the claim.

•

In doing so, the absence of new or further claims in one or more of the Member States, at a time
when the prevalence of this type of litigation is strongly on the increase, should be interpreted as
an indication that procedural and practical barriers exist in those Member States that render the
pursuit of such claims impossible altogether.
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•

Where necessary, action should be taken by the individual Member States as well as at the EU-level
to prevent procedural rules and practical circumstances, especially those relating to costs, collective
redress and access to evidence, from resulting in a denial of justice for victims of corporate human
rights or environmental abuse.
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III. NON-JUDICIAL REMEDIES: COMPANY-BASED GRIEVANCE MECHANISMS AND INTERNATIONAL
ARBITRATION
Report coordinators: Katharina Häusler, Karin Lukas, Julia Planitzer,
Ludwig Boltzmann Institute of Human Rights
Case study authors:
Pablo Paisán Ruiz (Cuatrecasas, Gonçalves Pereira)
Julia Planitzer (Ludwig Boltzmann Institute of Human Rights)
Katerina Yiannibas (Globernance Institute for Democratic Governance/University of Deusto)

EXECUTIVE SUMMARY
Even though many European companies have established some sort of grievance procedures as part of
their corporate social responsibility (CSR) policies in recent years, the present research shows that fullyfledged grievance mechanisms are not yet well developed in Europe. Research on two company-based
grievance mechanisms (Siemens AG and Statoil) revealed that several aspects of the procedures are not
yet well defined. Therefore, both company mechanisms rather qualify as “set of grievance procedures”
than as fully-fledged “operational-level grievance mechanisms” and mechanisms are rather rooted in
more general CSR or compliance standards. Assessments regarding their efficiency in bringing businessrelated human rights abuses to the companies’ attention are challenging. In their current set-up these
mechanisms are therefore rather suitable for dealing with minor grievances that can be mediated easily
on a local level. On this level they can also serve as preventive mechanisms, in the sense that they allow
for grievances to be addressed before situations deteriorate.
The Permanent Court of Arbitration, the third case study, does not yet have established arbitration rules
for disputes relating to human rights based complaints by individuals or groups against multinational
companies. Since the proliferation of international arbitration, the default arbitration mechanism has
been contemplated by and large for the resolution of cross-border commercial disputes where the
primary interests are efficiency and finality. There is evidence that human rights issues have emerged in
both commercial and investor-State disputes. Accordingly, if arbitration is to be used in such cases, the
mechanism must be adapted as the outcomes inherently impact the public interest, making the
implementation of the award and transparency of the proceedings essential. The advantage of
international arbitration is that it can provide direct access in a neutral forum for holding companies
accountable where national jurisdictions are unavailable or difficult to access. International arbitration
is per se an external mechanism and the outcomes are binding on both parties. However, in contrast to
company-based grievance mechanisms, which usually do not involve any direct costs for claimants,
international arbitration can entail significant costs and a framework to lower the financial burden for
victims would be necessary. As concerning international arbitration conducted under the auspices of the
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PCA, procedures would need to be established that contemplate the particular interests involved in
cases where the substantive claims involve human rights; in particular, a set of procedural rules that
provide: transparency, amicus curiae participation, collective redress, specialized arbitrators, financial
assistance, and oversight of the implementation of the award.

Recommendations:
•

Further research is needed (e.g. by academia, civil society)
-

To conduct further research on the experience of those individuals and communities
that have utilised company-based grievance mechanisms. Based on this, develop for
which types of adverse human rights impacts company-based grievance mechanisms
are suitable and how they can supplement judicial proceedings.

-

To conduct further research concerning the effectiveness and follow-up of companybased grievance mechanisms in order to be able to assess whether the mechanisms
lead to fair remediation.

•

Further guidance from the UN system is needed
-

To develop more specific guidance for the implementation of the UN Guiding
Principles in order to ensure effective and rights-based mechanisms, including
monitoring of the implementation of company-based grievance mechanisms.

-

To further develop the UN Global Compact’s disclosure procedures (Communications
on Progress) strengthening the implementation of fully-fledged operational-level
grievance mechanisms.

•

Action by the European Union and its Member States is needed
-

To provide clear guidance for company-based grievance mechanisms e.g. in the EU or
National Action Plans on Business and Human Rights, taking into account research on
“good practices” and shortcomings.

-

EU Member States should give a mandate to the PCA to adopt a set of arbitration rules
in disputes relating to corporate related human rights abuses. Such rules should
provide for transparency, amicus curiae participation, collective redress, site visits,
specialized arbitrators, financial assistance, and oversight of the implementation of the
award.

-

EU Member States should give a mandate to the PCA to adapt the Financial Assistance
Fund to provide financial assistance to non-state parties when the subject matter of
the dispute involves corporate related human rights abuses.

•

Further development on the company level is needed
-

To establish independent entry channels for filing complaints that are dealt with by
(ideally: external) stakeholders who strive to achieve equitable solutions for all parties.
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-

To strengthen trust in the procedures by ensuring confidentiality of individual
complaints handled by external stakeholders.

-

To provide more information to (potential) victims of corporate-related human rights
abuse so that they have adequate knowledge about channels available to obtain
redress and can choose the best option according to their specific situations. Ensure
that the information is delivered in a culturally and linguistically appropriate way and
takes into account fear of reprisals.
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IV. CORPORATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS. VIS-À-VIS LEGAL DUTY OF CARE

Report coordinators: Cees van Dam, Prof. Cees Van Dam Consultancy Ltd., Filip Gregor, Frank Bold Society
Contributors: Sandrine Brachotte, Paige Morrow, Frank Bold Society

EXECUTIVE SUMMARY

Part IV deals with the intersection of corporate responsibility to respect human rights and tort law in the
context of complex corporate structures and business relationships. More specifically, it considers the
relationship between a company’s duty of care, on the one hand, and the same company’s responsibility
to seek to prevent or mitigate adverse human rights impacts linked to its operations, products or
services by its business relationships, such as concerning subsidiary companies, contractors and other
business partners. It addresses the situation of a legal action launched before the court of an EU
member state by victims of corporate human rights abuses against an EU company that holds control
over another company that has caused or contributed to the abuse in a non-EU state. The legal basis of
such action in tort law is that the defendant-company breached its duty of care by causing, contributing
or not preventing a human rights abuse in the operations of another company or other entity over which
it exercised control with respect to the harmful activities.

Part IV proposes three options for legal reform, which would also be complementary to one another if
all were adopted:

-

Scenario I: Facilitating victims’ access to evidence of the defendant-company’s control over its
business partner, e.g. subsidiary or contractor that has committed the alleged human rights
abuses.

-

Scenario II: In terms of burden of proof, presuming the existence of such control when certain
conditions are met that show control prima facie.

-

Scenario III: Introducing a company’s statutory duty to identify, prevent and take action to
cease human rights abuses by its business partners, analogous to the human rights due
diligence outlined in the UN Guiding Principles.

These reforms aim at implementing the UN Guiding Principles by taking into account that:

-

The question under which conditions a company can be held liable for acts of its subsidiaries,
contractors and other business partners violating human rights, has not yet been fleshed out
comprehensively in the case law. Therefore, the answer to this question is subject to debate.
One of the obstacles for victims is to prove that the company exercised control over the
relevant activities of the business partner causing the harmful situation, which depends on the
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circumstances of the case. If the company exercises control it is usually only liable if it can be
considered to have breached its duty of care. Although the exact requirements will differ across
jurisdictions, a pivotal consideration will be whether, considering the likeliness and magnitude
of the potential harm caused by a human rights violation, the company should have taken
measures to prevent the harm from occurring or to mitigate its consequences.

-

Victims are usually not in a position to prove the existence of such control. Indeed, in many
situations the victims lack evidence to prove their case, because much of the relevant
information on the control relationship in corporate structures and other relationships is not
within their reach.

The three scenarios that are outlined correspond with the general tendency in law to improve
transparency and accountability in the operations of business enterprises at the UN, Council of Europe,
and EU level, as well as in several states, including France, Switzerland, the United Kingdom and the
United States. The concrete recommendations are detailed in turn.

Scenario I: Access to Evidence on Control by Companies

In civil law systems, we recommend to introduce a specific disclosure obligation in civil court procedure
with respect to the control a parent company exercises over its subsidiaries and contractors, which
would allow claimants to request the court to order a company-defendant to disclose all details of:

-

the control it exercises over its subsidiaries and contractors;

-

its general involvement in the management of its subsidiaries and contractors;

-

its control and involvement in the specific case connected to the claim, inasmuch as this
information is relevant for assessing the company-defendant's duty of care.

This scenario requires the concept of control to be clarified and developed in legislation, while leaving
it to the court to apply these guidelines, specify the disclosure obligation and tailor it to the
circumstances of the case. The issues regarding confidentiality and competitiveness can be dealt with in
line with provisions in common law jurisdictions that contain strong safeguards in this respect.

This reform does not concern common law jurisdictions because they already know extensive pre-trial
disclosure obligations.
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Scenario II: Rebuttable presumption of control by companies

In the second scenario, which addresses the same problem, we suggest that a court should be required
to accept prima facie evidence11 that a company exercises control over its subsidiaries or other business
partners, and then shifts the burden of proof to the company to prove that it did not exercise such
control (the shift only concerns control, not the duty of care and the breach of duty). The court could use
prima facie control definitions from, for example, accounting law, thus assuming control: (i) if the
company controls the majority of shareholders' voting rights; (ii) if the company has appointed or has
the right to appoint the majority of the subsidiary’s management; or (iii) if the company has the power
to exercise or exercises dominant influence on its subsidiary.12 If the company would not meet such
threshold, the court would not accept the existence of control prima facie, so the victims would have to
demonstrate the existence of such control under ordinary principles of law (i.e. as usual).

The scenario, if implemented as a reform of substantive law, must be drafted as an overriding
mandatory provision in the sense of Article 16 of the Rome II Regulation on applicable law, which would
allow the court to apply it as a mandatory provision of the law of the forum country, which will usually
be the country where the company-defendant is based, instead of the law of the country where the harm
occurred.

Scenario III: Statutory duty for a company to conduct human rights due diligence

The final recommendation is to make human rights due diligence (HRDD) compulsory by creating
statutory duties to identify, prevent, mitigate and cease human rights abuses for which the company
conducting the HRDD is directly or indirectly responsible, that is, those caused by its business partners,
over which the company can exercise control, and by providing remedies (damages, injunctions) in case
one or more of such duties would be breached.

The statutory duty to conduct HRDD implies a duty of care owed by the company to victims of human
rights abuse that corresponds to the extent of the HRDD, under the usual principles of tort law. Hence:

•

Corporate liability is subject to the reunion of three conditions: a breach of duty, damage, and a
reasonable link between them. In that respect:

11

Prima facie evidence means evidence that upon initial examination appears to support a case.
In accounting law meeting these criteria means that the accounts of this company need to be included in the accounts of
the group (See Directive 2013/34/EU of 26 June 2013 on the annual financial statements, consolidated financial statements
and related reports of certain types of undertakings, OJ L 182, 29 June 2013, p. 19–76).
12
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-

Meeting the HRDD requirement (and thus the duty) would be considered according to the
general tort standard of 'acting as a reasonable person', taking into account the generally
accepted industry standards;

-

There must be a sufficient causal connection between the harm suffered by the victims and
the lack of HRDD by the company.

•

If the company has breached its duty by not properly carrying out HRDD, it will be liable for the
consequential damage and obliged to pay compensation for the damage suffered by the
claimants or act/cease to act according to the injunction ordered by the court.

•

Under English law, the new statute must either include an express provision for civil liability or
it must be clear from the context of the statute that it allows a person damaged by the breach
to bring an action for breach of statutory duty.

There are several conceivable variations on this scenario:

•

The company’s liability might initially be limited to subsidiaries over which it exercises control,
for example alongside the definition in accounting law as suggested in Scenario II. Later, the
scope can be extended to other business partners over whom the company exercises sufficient
control (such as companies in the supply chain, for example direct contractors of the company
or its subsidiaries, that are not also the company’s subsidiaries). For these latter cases, it needs
to be established how much control is needed to create a legal duty and, in conjunction with
this, what such a duty would entail. The content of this duty can be partially clarified by the
emerging standards for value chain responsibility, such as the OECD general and sector-wise
due diligence standards, and government supported multi-stakeholder initiatives such as the
Dutch Garment Covenant.

•

The company’s liability might initially be limited to certain specific human rights risks. This
may link to certain human rights or to a certain level of breach such as ‘serious human rights
violations’. Alternatively, it may link to internationally recognised standards, for example with
respect to environmental harm.

•

The burden of proof may be reversed not only with respect to the question of control, as
outlined in Scenario I, but also for the breach of the duty altogether or for the causation
between the failure to conduct HRDD and the damage. This would mean that it is for the
company to prove that it carried out HRDD and acted as a reasonable company. The victim
would still need to prove the basic facts, such as that he suffered harm because of misconduct
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by a subordinate company. It may then be up for the company–defendant to prove that it did
not breach its duty, for example because it did not have sufficient control over the violating
company, or because it could not reasonably prevent the violation from happening.

•

The legal duty could initially be limited to large companies.

The reform must be drafted as an overriding mandatory provision in the sense of Article 16 of Rome II
Regulation on applicable law, which would allow the court to apply the law of the forum country, which
will usually be the country where the company-defendant is based, instead of the law of the country
where the harm occurred.
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CONCLUSION
An opportunity for EU leadership

The challenge before states is to adapt to the globalized economy with scrupulous respect for human
rights. A new and emerging globalized reality has resulted in an age of radical transformation of our
frames of reference. States do not have the capacity to unilaterally address all the problems of this
complex world and cannot solve all the needs of its inhabitants. Further multilateral and multilevel
governance is required.

On 25 March 1957 the European Economic Community was established at the initiative of the six
founding states. Beyond an economic project, it was conceived as a project of peace and freedom at the
end of World War II, which had ravaged the European continent. After more than a half century of
multilateral cooperation, the utopic dream of peace on the continent has materialized. From its post-war
inception, European integration has been based on the protection and promotion of human rights and
respect for the rule of law. These must continue to be the basis for any action of the European Union.
The recent economic and financial crisis has fatigued and even undermined the engine of European
solidarity. It is increasingly tempting (and dangerous for our collective future) to think every man for
himself, to return to protectionism, autarchy. More than ever, the values and principles upon which the
European Union was built should be considered carefully and upheld respectfully.

The EU defends the universality and indivisibility of human rights through close and active cooperation
with third states, international and regional organizations as well as associations and groups at all
levels of society. Human rights are at the centre of EU relations with other states and regions. With its
human rights policy, the EU promotes the rights of women, children, minorities and displaced persons,
opposes the death penalty, torture, human trafficking and discrimination and defends civil, political,
economic, social and cultural rights. The values of human dignity, freedom, democracy, equality, the rule
of law and respect for human rights are enshrined in the EU treaties. The Charter of Fundamental Rights
of the EU is a clear and firm declaration of the rights of EU citizens and establishes that fundamental
rights are binding on EU institutions and on Member State governments when they are implementing
EU legislation.

In particular, Article 47 of the Charter of Fundamental Rights of the EU reaffirms the EU commitment to
respect human rights internationally and enshrines the right to an effective remedy and judicial
protection. The task before the European legislator is to promote and ensure effective and efficient
access to justice, to further develop a justice system of social protection. This report identifies some
solutions to the complex legal and practical challenges associated with access to remedy in order to
assist the efforts of the EU and EU Member States to implement the UN Guiding Principles.
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The EU has an opportunity to lead by example, to adopt legal instruments that demonstrate that it is
possible to promote international trade and the protection of human rights both in and outside of the
EU. Law is a tool to achieving this objective strategically. The technical dimension of legal reform is the
work of research, and in this report, the result of an academic alliance of legal scholars and practitioners
with the support of the European Commission. At the dawn of the twenty-first century Europe faces one
of the most important challenges in its history: to build a new model of political coexistence, a new
form of democracy that, beyond the mere juxtaposition of current political systems, is capable of global
leadership in social justice and sustainable development. Europe must respond to the challenges of the
XXI century courageously and innovatively. In these uncertain times, the EU is in a unique position to
promote a model for social and political organization based not on interest, but above all, on values.

Juan José Álvarez Rubio
Katerina Yiannibas
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